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-- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 

THE REPLY FILED Dec 26. 2002 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. Therefore, 
further action by the applicant is required to avoid the abandonment of this application. A proper reply to a final rejection 
under 37 CFR 1.113 may only be either: (1) a timely filed amendment which places the application in condition for 
allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for Continued Examination 
(RCE) in compliance with 37 CFR 1.114. 

THE PERIOD FOR REPLY [check only a) or b)] 
a} S The period for reply expires 4 nnonths fronn the nnailing date of the final rejection. 

b) □ The period for reply expires on: (1) the nnailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever 
is later. In no event, however, will the statutory period for reply expire later than SIX MONTHS fronn the mailing date of the 
final rejection. ONLY CHECK THIS BOX WHEN THE FIRST REPLY WAS FILED WITHIN TWO MONTHS OF THE FINAL REJECTION. 
See MPEP 706.07(f). 

Extensions of tinne nnay be obtained under 37 CFR 1.136(a). The date on which the petition under 37 CFR 1 .136(a) and the appropriate 
extension fee have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The 
appropriate extension fee under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally 
set in the final Office action; or (2) as set forth in (b) above, if checked. Any reply received by the Office later than three months after the 
mailing date of the final rejection, even if timely filed, may reduce any earned patent term adjustment. See 37 CFR 1 .704(6). 

1 . □ A Notice of Appeal was filed on 



. Appellant's Brief nnust be filecj within the perio(j set forth in 

37 CFR 1.192(a), or any extension thereof (37 CFR 1.191(cl)), to avoid disnnissal of the appeal. 

The proposed annendment{s) will not be entered because: 

(a) □ they raise new issues that would require further consideration and/or search (see NOTE below); 

(b) n they raise the issue of new matter (see NOTE below); 

(c) n they are not deemed to place the application in better form for appeal by materially reducing or simplifying the 

issues for appeal; and/or 

(d) □ they present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: 

3. □ Applicant's reply has overcome the following rejection(s): 



4.n 



would be allowable if submitted in 



Newly proposed or amended claim(s) 

a separate, timely filed amendment canceling the non-allowable claim(s). 

The a) D affidavit, b) D exhibit, or c) K request for reconsideration has been considered but does NOT place the 
application in condition for allowance because: 

see attachment 

The affidavit or exhibit will NOT be considered because it is not directed SOLELY to issues which were newly raised 
by the Examiner in the final rejection. 

For purposes of Appeal, the proposed amendment(s) a)0 will not be entered or b)D will be entered and an 
explanation of how the new or amended claims would be rejected is provided below or appended. 

The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: /70/?e 

Claim(s) objected to: none 

Ciairi i(s) rejected : 7-8, 23, and 24 _ 



Claim(s) withdrawn from consideration: S-14 



The proposed drawing correction filed on 



8. D 

9. n Note the attached Information Disclosure Statement(s) (PTO-1449) Paper No(s) 
10.n Other: 



IS a approved or b) CD disapproved by the Examiner. 
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1 . The period for reply is extended to run 4 MONTHS from the date of the final rejection. 
Any extension of time must be obtained by filing a petition under 37 CFR 1.136(a) accompanied 
by the appropriate fee. The date on which the petition under 37 CFR 1 , 136(a) and the 
appropriate extension fee have been filed is the date for purposes of determining the period of 
extension and the corresponding amount of the fee. A reply within the meaning of 37 CFR 1.113 
or a request for a continued examination (RCE) in compHance with 37 CFR 1.114 must be timely 
filed to avoid abandonment of this application. 

2. Applicants request for reconsideration filed 12-26-02 has been considered however is not 
persuasive in overcoming the rejections. 

3. Applicants should note: 

a. The 1 12, second paragraph rejection is maintained because it is clear that the limitations 
to claim 8 fail to clearly set forth a quantitative value which meets the limitations of the claims as 
well as the limitation is variable. What is considered to be "conventional" at the time of filing of 
the application is not considered to be determined readily. What one of ordinary may consider to 
be conventional may not be conventional to another. 

b. The starting materials and processes of manufacturing are not being claimed in the 
instant application. Applicants have not shown a difference in the claimed sintered material and 
the sintered materials of the prior art and that the claims reflect such differences. Whether the 
prior art may or may not use different starting materials and/or process of manufacture, does 
determine the patentability of the product. 
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"The patentability of a product does not depend upon its method of production. If the 
product in [a] product-by-process claim is the same as or obvious from a product of the prior art, 
[then] the claim is unpatentable even though the prior [art] product was made by a different 
process." In re Thorpe, 227 USPQ 964, 966 (Fed. Cir. 1985) (citations omitted). Once the 
examiner provides a rationale tending to show that the claimed product appears to be the same or 
similar to that of the prior art, although produced by a different process , the burden shifts to 
applicant to come forward with evidence establishing an unobvious difference between the 
claimed product and the prior art product. In re Marosi, 218 USPQ 289, 292 (Fed. Cir. 1983). 
In product-by-process claims, "once a product appearing to be substantially identical is found and 
a 35 U.S.C. 102/103 rejection [is] made, the burden shifts to the applicant to show an unobvious 
difference." MPEP 21 13. This rejection under 35 U.S.C. 102/103 is proper because the 
"patentability of a product does not depend on its method of production." In re Thorpe, 227 
USPQ 964, 966 (Fed. Cir. 1985). 

c. Claims 15-22 were canceled in the response filed 5-06-02 where it was stated "It is 
respectfully requested that the claims in the non-elected restriction groups be canceled without 
prejudice.". Claims 15-22 stand canceled. 

4. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Karl Group whose telephone number is (703)308-3821. The examiner can 
normally be reached on Monday-Thursday from 6:30 AM to 4:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the exaniiner's supcPv^isor, 
Mark Bell, can be reached on (703)308-3823. The fax phone number for this Group is (703)872- 



Application/Control Number: 09/632208 



Page 4 



Art Unit: 1755 



9310, for any non-final amendment or communication, and (703)872-9311 for any after-final 
amendment or communication. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the Group receptionist whose telephone number is (703)308-0661. 
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